
EAST PENNSBORO TOWNSHIP


BOARD OF  COMMISSIONERS


REGULAR MEETING, MARCH 3, 2010

Regular Session
        





                              8:30 p.m.

The Regular Meeting of the East Pennsboro Township Board of Commissioners was held on Wednesday, March 3, 2010, at 8:30 p.m. at the Community and Municipal Center, 98 S. Enola Drive, Enola, Pennsylvania.

Those present were:  Commissioners - Wayne Melnick, President; Scott Dardick, Vice President, and James Hertzler, E. Thomas Fry, and Charles Hall; Joseph Curcillo, Esquire, Township Solicitor; John Pietropaoli, Assistant Township Manager; John B. Owen, Codes and Zoning  Officer; Deborah Thornton, Administrative Assistant; James Bumgardner, Fire Marshal; and Chief McMaster, Police Chief. 

I.
CALL TO ORDER

President Melnick called the meeting to order at 8:30 p.m.  A moment of silent meditation was observed,  followed by the Pledge of Allegiance to the Flag.

II.
APPROVAL OF MINUTES 

Approval of the minutes of the Regular Meeting of February 17, 2010, was tabled.  

III.
APPROVAL OF REPORTS 

MOTION  approving the following itemized reports:  

1.  Rental Inspection Report ‑ January and February

2.  Food Establishment Inspection Report ‑ February

3.  Property Maintenance Report ‑ January 15 through February 26, 2010

4.  Building Department Report ‑ February

was made by Mr. Hall, seconded by Mr. Dardick, and was carried by a unanimous aye vote.  

IV.
NEW BUSINESS 

President Melnick moved the item of New Business from the end of the agenda to the fourth item on the agenda, noting that at the last meeting, by the time the board got through Business from the Floor, most of the audience had gone home and missed much of the discussion under New Business.  He asked to vary the agenda and retain all motions and Items for Discussion and Approval to occur after the Business From the Floor, to be consistent with the requirements of the Sunshine Act.  

Mr. Melnick informed the board that after last meeting's discussion regarding a request from the West Shore Regional Police about a possible merger, the board asked that they put their request in writing, which they did.  On February 23, Mr. Tom Martini, Chairman of the West Shore Regional Police Commission, asked if there is any interest in a merger of East Pennsboro Police Department and the West Shore Regional Police Department.  Mr. Melnick asked if there were past discussions regarding a merger 

Mr. Fry stated one of the things that was brought up is the discussion, and it was just a discussion, was talking about two different district justice areas for these departments.  And then cost factors involved.  We to have a real good picture of what we would be getting out this that would make it equitable to East Pennsboro to make this happen.  I don't think it ever got to the point where we got that far detailed of a discussion on it.  

Ms. Thornton stated Mr. Gill gave you a memo relative to what we had in our old files and you can see we did comparison of population, roadways, what the police department had, what their salary wages and benefits were.  All that information will have to be updated if you decide to sit down and talk to them but Mr. Gill wanted to share with you what it was at that time in 2005 when they salt down with the below of Wormleysburg on this issue.

Mr. Fry stated there was discussion when it was just Wormleysburg, before they merged with Lemoyne to form West Shore Regional, wherein Wormleysburg was interested in purchasing police services from East Pennsboro Township.  There was never a discussion regarding the departments merging.  

Because it is a subject that will require much discussion before even getting to the point of an action item, Mr. Hertzler asked to get the input of the Chief of Police as to how that could impact services for East Pennsboro residents, and suggested forming a committee to explore the possibility.  He noted adequate police protection for East Pennsboro residents in meeting the need of the community are paramount in the discussion.  

Mr. Hall noted one concern would be having a borough code and a township code to deal with and how that would affect enforcement, since both Lemoyne and Wormleysburg are boroughs.  

President Melnick asked the two Police Commissioners if they were interested in serving on a committee with the Police Chief to do preliminary investigation on this issue.  Commissioners Fry and Hall agreed to serve on that committee.  

President Melnick brought up, in reference to the several motions regarding the historic Miller house on Routes 11 & 15 at the last meeting, that response from Pennsylvania Historical and Museum Commission is that the building is listed in a register, but apparently is not designated in any official way.  Mr. Melnick stated he believes the option of having other buildings in the community placed on the historical register is a step in the right direction, but it may not be enough.  Cooperation is required from the building owner that may prevent inclusion on either State or National Register.  He talked to Mr. Owen about other communities have ordinances called historical building demolition ordinances, which establishes a more stringent demolition permit approval procedure when a historical building is proposed to be demolished that are not necessarily tied to a required registration.  Some of them just consider the historical significance to the local community.  He asked Mr. Owen to review other ordinances that the board might want to consider moving forward with.  It was noted a historical building demolition ordinance might not save every building, but it revives a period for the owner and the community to discuss possibilities of preservation so that a permit is just not applied for, approved, and the building is down before anyone can second guess the decision.  

Mr. Hertzler noted as a follow‑up to the motions at the last meeting directing the staff to work with the East Pennsboro Historical Society to see how to nominate the Longsdorf home and other properties of historical nature in the township to the National Register of Historical places, the Pennsylvania list is the same as the National Historic list.  The properties already known of historic interest are on the inventory list of the Pennsylvania Historical and Museum Commission.  The township must nominate them for a place in the National Historic Register, which Mr. Hertzler suggested should be done in conjunction with the East Pennsboro Historical Society.  It was noted great study and discussion will have to take place weighing the delicate balance in terms of making the township's ordinances more stringent in the interest of historic preservation, while respecting private property owner rights.  

President Melnick brought up the matter of delinquent sewer and trash collections.  Ms. Thornton stated the deadline for the first amnesty program is March 15.  After that date, she will be compiling a report of those who met their full obligation under the amnesty program.  Those who did not will be filed with the District Justice for further action.  Ms. Thornton's report will also generate a list of the ones that are just becoming delinquent of a certain period of time so the board can decide if they want to consider another amnesty program, or resort to filing with the District Justice.  

President Melnick stated this is an area in which the board needs to be more aggressive.  In significant cases with lengthy time periods where it is not simply a matter of a temporary hardship, he believes the township should move forward to more aggressively collect the money that is owed to the township and help the township's financial situation by having residents meet their obligations because when some do not pay, everybody else pays.  

President Melnick also discussed the past agreement regarding sidewalk assessments on Enola Drive wherein property owners were given five‑year agreements to pay the assessment at no interest, and no liens.  Ms. Thornton was asked to gather all documents regarding that agreement for the March 17 meeting.  President Melnick noted this was an area of concern because of the $153,000 total in the loan program, approximately 44 percent of the property owners have not repaid in 4 1/2 years, amounting to an outstanding debt of $68,000.

Because no liens have been placed, one property owner that was assessed at $4,800 has since passed away, and the heirs are not liable for that debt, wherein had the property been liened, that amount would have been paid off at the time of the transfer.  In reviewing documents, Mr. Melnick noted the Solicitor recommended liens should be imposed on all the properties, but for some reason they were not.  Mr. Melnick stated without liens, the program resembles a loan, which is constitutionally prohibited to loan money to residents.  

Mr. Fry indicated the reason for the five‑year period was the State was coming through resurfacing earlier than the township had on its plans, and residents were forced to pay for sidewalks sooner than anticipated.  Because many residents in that area did not have the resources at the time to do the sidewalks, the board gave them an additional two years from the customary three‑year period to pay the assessment.  It was Mr. Fry's and Mr. Hertzler's understanding that liens were imposed.

President Melnick noted the absence of liens is inconsistent with the recommendation of the Solicitor and inconsistent with the First Class Township Code, as well as the township's own sidewalk ordinance.  He asked for further information for the next meeting, noting the township should make every effort to aggressively collect the assessments as the law requires, which mandates liens.  

President Melnick then brought up the matter of township employment contracts with some managers for multi‑year terms that include severance pay provisions.  He questioned the practice of severance pay provisions in the current economic climate with high unemployment rates, noting it is not something that should be paid by the taxpayers.  

Mr. Pietropaoli stated there are three management employees under a multi‑year contract.  President Melnick noted there is case law in Pennsylvania regarding municipal hiring, particularly at policy implementing levels, that one elected body cannot bind its successor to a multi‑year contract.  He could not find discussion regarding these contracts in the minutes from when the contracts were put into place as to whether that issue was raised.  He asked if there was a legal opinion as to whether five‑year contracts were consistent with the law?  

Mr. Fry stated these are items that should be discussed in Executive Session, since it involves personnel issues.  President Melnick stated he is not indicating any issue with the individual; his concern is with the prior board approving those contracts.  The terms of the contract are a matter of public record, and therefore it is not a personnel issue.  

Mr. Hertzler noted those employment contracts were negotiated two years ago, prior to the economic downturn, which would not be entertained under the current economic climate, but at the time was reasonable for the level of management.  Mr. Hertzler stated Mr. Melnick's vendetta to point the finger at the prior board is getting old, and suggested that the board instead provide an opportunity to hear the concerns of the large audience who have come to address their elected officials, and move to business from the floor.  Since the normal agenda this evening was changed without notice, many people have been waiting for some time to address their elected officials.  

President Melnick suggested the people of the community ought to be concerned with the contracting practices of the prior board, and asked for an investigation into whether other municipalities have provided employment contracts with severance packages, and why East Pennsboro felt the need to engage in five‑year contracts with severance packages where it is not the standard and it may not be permissible under Pennsylvania case law.  Mr. Hertzler suggested Mr. Melnick could continue in that vein, but insisted the board instead listen to the people from the community who took the time to attend the meeting and expected to speak to their elected officials at 8:30, as was the normal course of business.  

Hearing no other new business, the board moved to business from the floor.  

V.
BUSINESS FROM THE FLOOR

President Melnick stated the opportunity was for residents of East Pennsboro, taxpayers of East Pennsboro, to address the board on issues that may be of concern.  He noted that given the number of residents, the board has been generous in the past in stepping beyond what is required under the Sunshine Act and policies in allowing nonresidents to speak to the board, but he asked to stick to what is required and open the floor to residents of East Pennsboro who wish to address the board on any item.  

Mr. Matt Dougherty, 1083 Country Club Road, addressed the board as a resident of the township for two years.  He stated his concern as a local businessman with the recent news articles about the previous Solicitor.  He found the most recent article alarming in how he felt Mr. Henry Coyne was treated.  Upon researching the matter and reading previous minutes, he noted that Mr. Melnick was asked to apologize to Mr. Coyne for making statements about his service and Mr. Melnick was given opportunities to apologize and refused to.  He asked Mr. Melnick if he was going to apologize to Henry Coyne and the law firm of Coyne and Coyne for the statements he has made at previous meetings.  

President Melnick thanked Mr. Dougherty for his comments, and noted they will be included in the record.  He stated, since Mr. Dougherty has not attended previous meetings, that the board has addressed this matter at numerous meetings, the matter is behind us, and the board has moved on to other business.

Mr. Dougherty acknowledged Mr. Melnick's opinion in the article that the board needs to start dealing with the issues, and stated as a resident, it is an issue to him where a gentleman's service of 34‑plus years has been dismissed by defamatory statements and was dismayed that it cannot be fixed with a simple apology regarding statements regarding the prior Solicitor overcharging, underperforming, and that he was a political hack.  He suggested such statements were a concern to residents, suggested the township cannot move forward with its first business being a mistake.  He again asked Mr. Melnick to clear the air with an apology. 

Ms. Cynthia Alleman, 1019 Jenkins Grove, stated she had been at February 17 meeting to address the same issue that Mr. Dougherty just addressed.  At that meeting, she was directed to read the February 3 minutes, which she did, along with the February 3 press release by the President of the board on the township Web site, and the February 22 rebuttal of Commissioner Hertzler and Commissioner Fry on the township Web site.

She noted what she believed were allegations and innuendo that were made against Mr. Coyne, his character, underperformance, and overpayment in the minutes, along with an assertion about Mr. Coyne's alleged contributions to one of the Commissioner's campaign fund.  Ms. Alleman questioned the statement in the February 3 press release which indicated, "While the news on the township financial picture is not ideal, Commissioners Dardick, Hall, and Melnick will fulfill their pledge to transparency by continuing to update township residents on issues as they unfold," and suggested since there are five elected Commissioners, the statement infers that Commissioner Fry and Commissioner Hertzler are not interested in transparency, and that the three new members are the only ones who are interested in transparency.  She was concerned about that inference and after reading the rebuttal by the two other Commissioners, was glad to see that Commissioner Hertzler and Commissioner Fry were also concerned about transparency and provided a fair assessment of what transpired with past boards so that everyone could understand the issue from all sides.  She asked the new board members how many board meetings in the past they attended prior to running for the office of East Pennsboro Township Commissioner in order to make some of the statements that were made attacking the previous board.  

She found the minutes of the February 3 helped her understand what transpired which led up to the February 12 Patriot‑News article, which caused so much concern in the community.  She noted a statement by Mr. Melnick wherein he stated he does not share Mr. Hertzler's enthusiasm for Mr. Coyne or his experience, and then went on to list the amount of money that Mr. Coyne charged, and when Mr. Hertzler questioned Mr. Melnick's assertion as to what were the several legal issues that had arisen in the township over the last few years that Mr. Coyne could have done a better job in asserting the legal responsibilities of the board, Mr. Melnick stated it would not be prudent in public to go through Mr. Coyne's legal advice and point out mistakes that he believes were made that could then be used against the township.  Ms. Alleman asked if it is not prudent to be discussed publicly, then why make a public statement to the newspaper on February 12 making some assertions but not giving details?  

She stated she believed the five members of the board should have been discussing that behind closed doors rather than making a public issue.  Ms. Alleman suggested since that statement opened a can of worms, the only one who could put the lid back on that can of worms would Mr. Melnick, with an apology that she asked for at the last meeting.  She again an apology by Mr. Melnick, noting it was important because by the statements and innuendo made it look like Mr. Coyne was less than efficient and that he was bilking the township out of money.  

Ms. Alleman asked Mr. Curcillo what legal advice he was providing the board regarding this apology.  She did not believe the new board could move ahead on issues in the township with the stumbling block over starting out on the wrong foot by making such an assertion about Mr. Coyne.  President Melnick thanked Ms. Alleman for her comments.  

Mr. Tom Chervanick, 609 Erford Road, stated he was appalled at the way the new board handled the situation with the previous Solicitor.  He stated he was not concerned about political affiliations, and noted it should be a unified board with open discussion.  He stated the comments made about Mr. Coyne did not have any merit.  He has known Mr. Coyne both personally and professionally for over 40 years, and he also had the opportunity to serve in the military with Mr. Coyne and to work with him professionally, and he was always proud that Mr. Coyne served his township with distinction and provided very competent legal guidance for over 30 years.  He suggested there was no basis or grounds to defame the professional reputation of Henry Coyne, and he asked Mr. Melnick to recant those remarks and apologize.  

Mr. Stan Deimler, 8 East Pine Street, addressed the board regarding his request from a previous meeting to allow pot‑bellied pigs as pets.  He provided the board with information, and asked if they had come to a decision.  President Melnick noted they received his your information and township staff is doing more research.  Mr. Curcillo noted the township will notify him when they will be discussing the issue so he will know when to attend the meeting.

Mr. Bob Troutman, 436 State Street, West Fairview, addressed the board about the PennDOT bridge project.  He stated that two years ago he got notice that his property would be under eminent domain.  He attended the next meeting of the Board of Commissioners and showed the board the letter.  He stated at that time the board told him they would keep him abreast of every development regarding the bridge project, but that was not done, because three weeks ago he got a notice from PennDOT about a bridge project meeting, but not from the township.

Mr. Troutman noted questions he asked at the meeting regarding traffic going certain ways and certain streets being blocked off.  He has lived at his residence for 32 years and knows what a traffic flow problem that would cause, as well as it would be dangerous to the kids playing in the area.  If they are not going to put in a walkway like what exists now, kids will have to go down to the traffic light and cross there, which is more dangerous than driving through West Fairview.  

He asked if the board had been contacted by PennDOT regarding traffic in the back of West Fairview.  President Melnick stated he and Mr. Hall attended the public meeting with PennDOT and one other public presentation PennDOT made to the full board sometime last month.  The public meeting was the first presentment of PennDOT's copy of a full‑blown concept plan.  The Township Manager and Board of Commissioners have made their comments, very similar to Mr. Troutman's, back to PennDOT, and the board and staff will be checking with them in the next few months to see that they address those comments.

Mr. Dardick noted the board has the same concerns as Mr. Troutman.  

Mr. Troutman stated he asked at the meeting if they did any research on traffic flow and accident rates, and they replied that they had not.  He asked how they can make a traffic flow chart and reroute traffic and block off roads and streets without doing a study and analyzing what has happened in the past.  Mr. Hall agreed that those are the board's concerns as well.  President Melnick noted the board had the same discussion at the workshop session prior to tonight's meeting about the traffic pattern and pedestrian traffic.  

Mr. Hertzler asked about Mr. Troutman's comment at the beginning relative to not being kept abreast by the township regarding the project, since the board had asked staff last year and this year to notify the residents who were potentially going to be impacted.  He asked if Mr. Troutman was notified by township staff about the meeting in West Fairview, and Mr. Troutman indicated he received a card from PennDOT about the meeting, which he showed to the board.  Mr. Pietropaoli confirmed the card came from the township, not PennDOT.  Mr. Hertzler assured Mr. Troutman that the board made a point of emphasizing with staff the importance of getting in touch with folks in the area as soon as they knew something.  Mr. Troutman suggested next time if the residents could get more of an advance warning, because unfortunately, some neighbors were not able to attend the meeting.  Mr. Hertzler asked Mr. Troutman to make sure staff has his address and his neighbors' address and telephone number to make sure that the next time any updates are provided, to make sure the residents are kept abreast, and he apologized on behalf of staff if they did not get in touch with everybody in the area, because the board really wanted that to happen.  

Mrs. Troutman stated she felt better knowing the card came from the township.  President Melnick pointed out from the workshop session that the township we offered PennDOT that any information that they want to provide, it will be posted on the township Web site.  Currently, they have not provided the township with anything to post, but any information that comes in will be made available as it arrives.  

Ms. Connie Coyne Sajer, 140 Rodney Lane, addressed Mr. Melnick asking him to do the right thing, undo the false statements he made about Henry Coyne and the law firm of Coyne and Coyne and diffuse this situation with an apology, and if Mr. Melnick will not provide an apology, she respectfully requested that the board ask Mr. Melnick to supply the apology.  

Mr. Jim Scheurin, Four Gale Road, noted Mr. Hertzler just said something to the previous people that was so easy, I apologize.  He informed the board he has known Mr. Coyne since playing football against him in high school.  They worked together quite a few times, and he has known him to be very fair.  He noted as a Republican he voted for the new board, he wants to trust their decisions, but so far he cannot.  He stated it so easy to do the right thing, as Mr. Hertzler just did, and that if decisions like this lead to more like it, he will have to vote a different way next time.  

Mr. Jim Hazard, One Hazard Lane, stated he has been coming to these Board of Commissioners meetings for 18 years.  He has seen agreement, disagreement, and coming together.  He noted the board members have been appointed to do the township's business, and since January 1, it has been very destructive.  He said two little words are all that was needed to undo the destruction, and he encouraged Mr. Melnick to apologize.  

Mrs. Elizabeth J. Smith, Two Randall Drive, stated she has been a resident and taxpayer for 43 years, and she believes the whole matter is petty and the board should get on with doing the township work that needs to be done for taxpayers of the township. 

Ms. Nancy Otstot, 108 Mountain View Drive, stated as an elected school board member for 12 years, they changed Solicitors.  She stated she has great confidence in the people who were elected, and that they have done their due diligence.  She believes the residents should be behind them and support them for what they say.  She noted everybody is entitled to their opinion, and she does not share the same opinion as many have expressed.  She stated she is very proud of the board, a decision was made, there is a new Solicitor, and she urged the board to move past this matter.  

Ms. Lisa Coyne, 3901 Market Street, Camp Hill, addressed the board.  President Melnick noted his earlier request that comments be limited to East Pennsboro residents.  Ms. Coyne asked for a ruling from the Solicitor as to her authority to address the board, since she was permitted to address the board previously, and that her firm has earned the privilege to address the board for the 34 years of service that they provided in an honorable fashion, that she should have the privilege of a prerogative in continuing to address the board when she was directed by Mr. Melnick at the last meeting to review the minutes of the prior meetings.  Mr. Curcillo stated if it is a continuing issue, she is permitted to address the board.  

Ms. Coyne stated she reviewed the minutes of the past meetings, as directed by Mr. Melnick at the last meeting.  She was not present at the January 4, January 20, and February 3 meetings.  She noted in the January 4 minutes, page 4, where Mr. Melnick assured Mr. Hertzler that the decision to change Solicitors was not being done for political purposes.  The January 4 minutes also states as part of the reason for the change in Solicitors was the amount of legal services being charged for 2006 and 2008, in addition to stating, in response to a question from Mr. Hertzler as to why the Solicitor position was being changed, that "there have been several legal issues that have arisen in the township over the last few years that he thinks either Mr. Coyne could have done a better job in asserting the legal responsibilities of the board, or if he did assert those legal devices and was ignored, he could have done a better job in advocating for proper legal decisions being made."  Ms. Coyne stated she wanted assure the board that the issue is not whether or not Mr. Coyne was appointed, notingt he board has the absolute prerogative to appoint whatever Solicitor they wanted to do, but that the prerogative of the board, and its President, is not to defame and make false accusations as rationale for the action taken.

In Ms. Coyne's review of the February 3 minutes, which was the basis of the February 12 Patriot‑News article that prompted her to get involved in the matter, she noted of particular concern that Mr. Melnick indicated in further questioning that he did not share Mr. Hertzler's enthusiasm for Mr. Coyne or Mr. Coyne's experience.  When Mr. Hertzler asked Mr. Melnick to detail specifically what legal advice Mr. Coyne gave that he felt was in conflict, President Melnick suggested it would not be prudent in public to go through Mr. Coyne's legal advice and point out mistakes that he believes were made that could then be used against the township.  Of concern to Ms. Coyne was that at no time did Mr. Melnick state that these actions were possibly wrong, but he stated with great confidence that these mistakes were made.  And of further concern was a comment during the discussion as to whether the move to change Solicitors was political, Mr. Melnick questioned Mr. Hertzler concerning political contributions that Mr. Coyne may or may not have made, which she believes further indicates political motive in Mr. Melnick's assertion

Ms. Coyne stated Mr. Melnick's statements against a fellow attorney are defamatory in nature, and after informing Mr. Melnick prior to the last meeting that she would be present to expect an apology, rather than sandbagging him like he sandbagged her father with those statements in the prior three meetings.  She noted the only time in the meetings that Mr. Melnick has stopped defaming her father is when she has been present or members of the community have expressed alarm by his statements and have addressed that.  

She again requested an apology, noting humility, honor, duty and faith were the four cornerstones of what her parents and her father have instilled upon her and her siblings, and especially as a practicing attorney, and that concluding 34 years of public service to the citizens people of East Pennsboro of both political parties, wherein her father was appointed and retained in those 34 years by bipartisan unanimous appointment.  She further noted her father, while serving in the Army and National Guard, actually served in East Pennsboro during Hurricane Agnes in 1972 helping the citizens of the township.  She stated that the board has a prerogative to change Solicitors, but no member of the board, especially an attorney that the newer members were looking to for guidance, had the right to make defamatory statements against another attorney or their law firm.  She indicated the conduct of the new chairman boldly displays a lack of honorability that the trust of the position demands, and asked Mr. Melnick what other reason would he have taken specific efforts to defame her father but for political reason.  She noted as a person and an attorney, your reputation is your stock in trade, further noting Mr. Hall's business motto that if it has his name on it, it better be right.  Likewise, her father's name is on anything for East Pennsboro Township, and she takes great umbrage in the nature of Mr. Melnick's statements with regard to his performance and the professional credentials he earned in the 34 years he served the township.  

Ms. Coyne indicated the two other new members did not take part in the defamatory statements, and therefore do not owe an apology, but Mr. Melnick's continuance in the defamatory nature of his statements throughout several meetings, that in order to restore honor to the position he holds as President of the board, he must do the honorable thing and apologize for his statements. 

Mr. Russell Smith, Two Randall Drive, stated he has lived in the township for 70 years and questioned why, if this is so offensive to Mr. Coyne, he does not attend and ask for an apology.  Ms. Coyne stated as managing partner of the law firm of Coyne and Coyne, she speaks for him.  Mr. Smith stated that if it is a problem with Mr. Coyne, he would like to see Mr. Coyne ask for an apology, and noted that since this has been brought up for four or five meetings, it is wasting time that should be spent on township business instead of sniping between the members of the board.  

Mr. Hertzler responded that he was not sure to whom Mr. Miller's comment was directed, but he wanted to reflect on what has transpired in the past, since Mr. Miller was not at those meetings, that the new members of the board made a selection of a Solicitor before they were sworn in and seated.  They came in on January 4 at the beginning of the meeting and handed out a preprinted agenda with their selection.  Mr. Hertzler questioned the selection process, and Commissioner Fry asked why they did not consider a six‑month transition period and leave Mr. Coyne on while looking for a new Solicitor, but instead hired a new lawyer who has no municipal law experience, who was never interviewed by Commissioner Hertzler or Commissioner Fry, and is going to have to quickly learn the process in order to deal with all the issues that Mr. Coyne was involved with.  Mr. Hertzler stated he believes when the bills come due, it will show that it will cost the taxpayers more money with this selection.  

Mr. Hertzler stated the new board has every right to make a change, whether they agreed with Commissioner Fry and Commissioner Hertzler's lengthy experience serving on the board to know that Mr. Coyne served with distinction and did an outstanding job, but it should have been done with proper due diligence and with all five members of the board knowing what was transpiring privately.  Mr. Hertzler noted at the last meeting he and Commissioner Fry learned the three new Commissioners interviewed several lawyers but did not even bother to interview the current Solicitor, or apprise the two long‑serving Commissioners as to who they were interviewing or their qualifications.  Mr. Hertzler agreed it was time to move on, and time for Mr. Melnick to put the issue to rest with an apology.  

MOTION  to direct the President of the board to write a letter on behalf of the entire five‑member board thanking Attorney Henry Coyne and the law firm of Coyne and Coyne for their dedicated and professional service of East Pennsboro Township for the past 34 years, and to apologize for any and all misstatements that were made questioning the quality of legal representation provided by Attorney Coyne and his law firm throughout those years, was made by Mr. Hertzler, and seconded by Mr. Fry.

Mr. Fry added that he agrees it is time to move on and believes this is an appropriate way to handle the matter. 

Mr. Dardick responded that what transpired in the selection of a new Solicitor was not done in the dark.  He noted that after the election, they reached out to the sitting Commissioners to discuss the matter, but they refused to discuss it prior to the January 4 reorganization meeting, at which time a Solicitor must be selected, citing Sunshine Law violations, which the new Commissioners did not believe were violations.  He noted he was discouraged that the two sitting Commissioners did not want to discuss the matter prior to when they dutifully needed to make the appointment, but stands by the decision to make the change, although he agreed that the board should do something in recognition of Mr. Coyne's 34 years of service.  

Mr. Hertzler responded as sworn members, Commissioner Fry and Commissioner Hertzler would have been in violation of the Sunshine Law to discuss privately the selection of a new Solicitor, wherein the Sunshine law specifically prohibits private deliberations leading up to a decision.  Mr. Hertzler noted the quote in the February 12 Patriot‑News article from the Newspaper Publishers Association attorney who stated that while it may not have violated the letter of the law, it certainly violated the spirit of the law and set a bad precedent.  Mr. Hertzler disagrees that it probably did violate the letter of the law, but agreed that it certainly set a bad precedent, especially for the start of a new board.  

Mr. Hall supported the comments from Mr. Dardick regarding their attempt to try to sit down with the two sitting Commissioners on several occasions, but they were rebuffed.  He believes the selection of a Solicitor is a personnel issue, and personnel issues are handled behind closed doors in Executive Sessions all the time, and therefore does not believe there was any violation of the Sunshine Law.  Mr. Hall stated he has known Henry Coyne for 30 years and agrees with Ms. Coyne that he is a very honorable man.  He praised his military service and attorney capabilities and agrees that the board should send a letter thanking him for his 34 years of service because he knew Mr. Coyne was dedicated to the township.  However, Mr. Hall took offense to the comment that the new board made decisions in the dark, when they reached out on several times to the sitting members.  

Mr. Fry responded that the new members had the right to make a change, but the problem of the comments that were made by Commissioner Melnick that in his opinion and the opinion of the community should not have been made, and the only way to rectify it is to take a board action to do the right thing and apologize, so the board can get on with the business of the township.

Mr. Dardick noted that Mr. Melnick's comments were such that he said he believed or that it was his opinion, and he is entitled to his opinion and what he meant by that, but the decision to apologize is his decision.  

Mr. Hertzler noted the board is a five‑member board and each one us does not have any more authority over the other, but because Mr. Melnick was elected President of this board and speaks on behalf of the five members of the board and will not apologize on his own, that now requires the action of the full body in the motion to thank Mr. Coyne and the law firm of Coyne and Coyne for their professional service over the past 34 years and to direct Commissioner Melnick to apologize for any misstatements that were made of a defamatory nature along the lines of the allegation that somehow or another Mr. Coyne did not measure up to provide the township with the quality of legal representation that he did over the past 34 years.  

President Melnick asked the Solicitor what authority does the board have to compel another member to write an apology.  Mr. Curcillo stated they can order it, but they cannot force a member to do it, but it would be a directive of the board that it be done.  

Mr. Dardick offered an amendment to the motion that he strongly supported a letter or even something further recognizing Mr. Coyne's service to the township, but did not believe it was proper for the board to order another person to make an apology.  He believes Mr. Melnick should decide or not decide to do that on his own.  

Mr. Curcillo asked Mr. Hertzler if he would accept the amendment, which Mr. Hertzler denied. 

Upon a roll‑call vote, the motion passed 4 to 0, with Mr. Melnick not voting.  

MOTION  in the event the board President does not send a letter as President of the board thanking Mr. Coyne for his professional service and dedication for 34 years and that he does not apologize, as directed by the board, the other four Commissioners apologize for his comments and misstatements defaming the reputation of an honorable Solicitor who served this community well, was made by Mr. Hertzler, seconded by Mr. Fry, but failed the required majority vote, with Mr. Hall and Mr. Dardick voting in the negative, and Mr. Melnick not voting.  

MOTION  that the board draft a resolution thanking Henry Coyne and commending him for his excellent service, was made by Mr. Hall.  Mr. Curcillo suggested such a resolution should be properly and formally prepared and presented at the next meeting, whereupon Mr. Hall withdrew his motion and requested it to be drafted for the next meeting.  

VI. 
ITEMS FOR DISCUSSION AND APPROVAL

MOTION  authorizing payment of invoices and payroll pending review and signatures of Commissioners, was made by Mr. Dardick, seconded by Mr. Hall, and was carried by a unanimous aye vote.  

MOTION  authorizing the execution of the side letter agreement regarding East Pennsboro Township Police Drug and Alcohol Testing Program, was made by Mr. Hall, seconded by Mr. Dardick.

Mr. Hertzler noted for the record a concern that this action essentially re‑opens the police union contract.  Mr. Hertzler acknowledged the fine dedicated professional police officers who serve the community, but noted the next few motions have to do with a re‑opening of the police union contract midterm, with which he has a serious concern since he and Commissioner Fry and were involved in the contract negotiations and thought progress was being made, until the union representatives got up and walked out.  He noted the township went to arbitration, an arbitrator issued an award of a police contract.  He questioned that since this motion and the following motions involve the expenditure of taxpayer dollars, when specifically did this board authorize or direct the new labor attorney to open up the police contract and engage in new negotiation with the police union in the middle of the current collective bargaining agreement.  He also noted the board does not yet have a formal agreement with the labor attorney.  

President Melnick stated this motion deals with the execution of a side letter agreement that involves a pending grievance that was discussed in executive session.  

Mr. Hertzler stated the side letter clearly states that the letter is a result of collective bargaining, and asked when the Board of Commissioners decided that it was going to negotiate and get involved in collective bargaining in the middle of an existing police contract.

Mr. Hall stated this was discussed in Executive Sessions on at least three occasions.  Mr. Hertzler stated the board never expressly authorized, in a public meeting, the new labor lawyer to pursue this matter, which is a public expense.  

Mr. Hall stated this is resolving a grievance.  Mr. Hertzler noted that under normal circumstances, grievances go to an arbitrator.  In this case, someone directed the new labor lawyer, who does not even have a labor agreement yet, to engage in negotiations with the police union without proper authorization from the full board in a public meeting.  Mr. Melnick and Mr. Dardick noted that Mr. Hertzler was in the Executive Sessions, and Mr. Hertzler stated official action cannot be taken in Executive Session, it must be done at the public meeting.  

President Melnick stated this matter involves litigation resolving a grievance, and the official action is before the board now.  Mr. Hertzler noted a grievance was filed by the police union, it was moving forward through the arbitration process, and then somehow the board started holding Executive Sessions with the new labor counsel negotiating with the union.  He asked when the board made a decision to open up and conduct collective bargaining with the police union in the middle of their contract, since he was unaware of a stated decision.  

Mr. Hall stated the board did not enter into collective bargaining but entered into a grievance resolution.  Mr. Dardick noted that by resolving this, the township is spending less money than had it gone to arbitration.

Mr. Hertzler stated he did not fault the individual officers, but there was a negotiated collective bargaining agreement and what the board is doing tonight is re‑opening the police contract.  

President Melnick disagreed, indicating that several board members believe this is the expedient way to resolve the grievance, that the existing Police Drug and Alcohol Testing Program is in need of revision and it was in the best interests of the township to resolve the grievance in this matter.  

Mr. Hertzler stated the township had a drug policy drafted by a labor lawyer, that while the drug policy may not be written to the liking of the police union, it was working, and that this is an unnecessary expense and it opens up the collective bargaining agreement, which sets a dangerous precedent.  Mr. Hertzler noted the township has negotiated contracts with the Teamsters union as well and asked if every time somebody files a grievance, the board is now going to decide to side with every union official or every union every time that comes along here and say we will settle instead of going to arbitration, and President Melnick stated if it saves the taxpayers money, yes.

Mr. Hertzler asked how it will save the taxpayers money when in the month of January the new labor counsel, who does not yet even have an official contract, has charged the township $4,513, which does not count the month of February.  He noted that when all of this is computed, it will cost the township a lot of money, he asked what the township will get for that money.  

Mr. Hall stated the grievance came about as a direct result of this board and township violating that policy.  He noted an officer was ready to take a drug test and was ordered not to take the drug test.  The township instituted a drug policy and would not let the police officer follow it, so it is a direct violation of the township's implemented policy.  He further noted the board does not know what an arbitrator would have cost and what the labor attorney would have charged to defend an issue that the township violated, so the majority of the board decided to resolve this issue with the least impact to the taxpayers.

Mr. Hertzler stated he was glad to hear that the former police union member and representative on this board has decided that the police union was correct.  

Mr. Hall stated that by not letting the officer take the drug testing policy that he is required to do, that is in violation.  The officer is required to take that required by the policy, and the township stopped it.  Mr. Hertzler noted the policy stated "at the discretion of the township."  Mr. Hall noted the policy included other legalese that he did believe made any sense.  

Upon a roll‑call vote, the motion passed with a majority of the aye votes, with Commissioner Hertzler voting in the negative.  

MOTION  authorizing the execution of the Memorandum of Understanding between East Pennsboro Township and East Pennsboro Township Police Officers relative to the calculation/payment of holiday/compensatory time, was made by Mr. Dardick, and was seconded by Mr. Hall.

Mr. Hertzler stated this is a giveaway to the police union, it is not what was in the arbitration award, and that in collective bargaining, each side gets something in return, wherein the township lost out in these decisions.  He stated if the new members of the board want to serve the police union instead of the people of the community, it is their prerogative, but he was involved in the contract negotiations and noted that when they have served on the board for a while, they will learn that when involved in collective bargaining, give and take is expected.  He also noted re‑opening of union contracts midstream is not a good precedent, and that this is a giveaway to the police union for anything they wanted.  He stated they filed a grievance which he believes was a frivolous grievance, but the township is now going to spend taxpayer money siding with the police union, which he is against. 

President Melnick stated he is in favor of this motion because he does not want to spend taxpayer money pursuing arbitration.  He stated the board should not go to arbitration if it can save taxpayer money and accomplish township goals.

Mr. Hertzler questioned how much will be saved in the upcoming invoices from the labor attorney.

Mr. Hall noted at a previous meeting, the board asked each department to find ways to save 2 percent from their budgets, and saving police overtime will be a savings to the township by using comp time.  Mr. Hertzler noted when the police officer retires at a much higher salary, it will cost the township more money.  

Upon a roll‑call vote, the motion passed with a majority of the aye votes, with Mr. Hertzler voting in the negative.  

MOTION  authorizing the execution of the attorney's agreement with Thomas, Thomas, Hafer LLP, the firm appointed in January as township labor counsel, was made by Mr. Hall, seconded by Mr. Dardick, and was carried by a unanimous aye vote. 

President Melnick stated he has not seen the invoice from Thomas, Thomas & Hafer.  Mr. Fry also indicated he had not seen it and would like to review it to determine if costs have been borne for other issues which the board has not authorized, such as work related to a 12‑hour police shift.  He noted if any of this invoice contains expenses regarding the investigation of a 12‑hour shift, it has not been authorized and cannot be paid.  The attorney has been reviewing 12‑hour shifts at the direction of certain members, but not by direction of the full board in a public meeting.  

Mr. Dardick stated he also would like to see a detailed invoice, which he has not seen.  Ms. Thornton noted that previous attorneys had provided each Commissioner a copy of their invoice, personally mailed to each Commissioner, and she did not include that in the Commissioners' packets because of past practice.  Ms. Thornton will consult with the new labor attorney as to how they wish to proceed with their invoices.  

MOTION  to table item no. 5 and item no. 6 on the agenda was made by Mr. Hall, seconded by Mr. Dardick, and was carried by a unanimous aye vote. 

MOTION  to set the date of March 17, 2010, at 7:00 p.m., to hold a public hearing for the purpose of receiving comments and recommendations relative to the intermunicipal transfer of retail restaurant liquor license from Steve C. Nicholas, Nicholas Law Offices on behalf of Al's Pizza and Subs, was made by Mr. Dardick, seconded by Mr. Hall, and was carried by a unanimous aye vote.

MOTION  authorizing the filing of the appropriate documentation to Cumberland County relative to potential reimbursement for the snowstorm of February 5, 6 , and 7, and February 9, 10, and 11, 2010, was made by Mr. Dardick, seconded by Mr. Fry, and was carried by a unanimous aye vote. 

The board reviewed the subdivision plan for 120 Wertzville Road.  Mr. Dave Weberg, Alpha Consulting Engineers, represented the plan.  He noted it is a minor subdivision plan for an 8‑acre property on Wertzville Road, which part of the George Miller estate left to Shippensburg University.  The entire parcel is 8 acres, which a 2‑acre piece around the existing single‑family house will be subdivided and the remainder of the property will be a separate fee simple parcel with the intent to convey it to the township Historical Society.  Three waivers have been requested:  Curbing along Wertzville Road, noting a stormwater issue; sidewalks, noting a safety issue; and payment of recreation fees, on the basis that the request does not creating any new demand on the recreation facilities of the township, since it is a nonbuildable building lot that cannot be developed unless sewage facilities are provided, and it is not intended for that.  

MOTION  to approve the final minor subdivision plan for 120 Wertzville Road, with the agreement of relief for the three waivers requested regarding curbing, sidewalks, and recreation fee, was made by Mr. Hall seconded by Mr. Fry, and was carried by a unanimous aye vote.  

MOTION  to approve the 90‑day extension request from Hoover Engineering Services, Inc., on behalf of Deer Trace at Penns Valley was made by Mr. Hall, and seconded by Mr. Fry, and was carried by a unanimous aye vote. 

Mr. Owen noted the developer requests additional time before it comes before the board.  They had a conditional approval from the Planning Commission pending resolution of all stormwater management issues, but they have not been able to come to that point with the township's our stormwater management and therefore request an additional 90 days to work on the project.  
 

MOTION  to adjourn the meeting at 10:30 p.m., was made by Mr. Dardick, seconded by Mr. Hall, and was carried by a unanimous aye vote.  

